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JURISDICTION 
Pursuant to Utah Code Ann. § 78-2-2(3)(j), the Supreme Court 
has original jurisdiction over "orders, judgments, and decrees of 
any court of record over which the Court of Appeals does not have 
original appellate jurisdiction." However, in accordance with Utah 
Code Ann. § 78-2-2(4), the Supreme Court transferred this case for 
disposition to the Court of Appeals. Utah Code Ann. 
§ 78-2a-3(2)(k) provides the Court of Appeals with jurisdiction 
over cases transferred from the Supreme Court. 
STATEMENT OF THE ISSUE ON APPEAL 
The issue on appeal is whether the trial court was correct in 
granting summary judgment in favor of Third Party Appellees. 
STANDARD OF REVIEW ON APPEAL 
The proper standard of review is for the appellate court to 
review the trial court's decision for correctness, in the light 
most favorable to the losing party, and to affirm only when it 
appears there is no genuine dispute as to any material issues of 
fact. Seare v. University of Utah School of Medicine, No. 930326-
CA (Utah App. Sept. 15, 1994). 
DETERMINATIVE PROVISIONS 
The statute whose interpretation is determinative is set forth 
as Exhibit "A": 
Utah Code Ann. § 49-3-802 (1987 as amended) 
STATEMENT OF THE CASE 
This case concerns Carroll Nichol's ("Plaintiff") claim to 
retirement benefits provided under House Bill 142 (1987), now 
codified at Utah Code Ann. § 49-3-802 (1994) and an early 
[NICHOLS.4] 1 
retirement incentive offered by his employer, Box Elder County 
School District. The Utah State Retirement Office ("Retirement 
Office") was not included as an original party, but was later 
joined by Box Elder Board of Education, Box Elder County School 
District, and Darrell K. White ("Defendants") based on the claim 
that all "savings" which were realized by Box Elder County School 
District and forwarded to the State Office of Education as a result 
of H.B. 142 were transferred to the Retirement Office, and as the 
repository of that money, the Retirement Office may have liability 
to return that money to the retirees pursuant to a local school 
district contract. 
Defendant's Second Amended Complaint asserted three claims for 
relief: (1) breach of express contract, (2) breach of regulations 
based on an implied in fact contract, and (3) unjust enrichment. 
The trial court granted Defendants' and Third Party Defendants' 
Motion for Summary Judgments on claims (1) and (2) on December 3, 
1993. On April 8, 1994, the trial court also dismissed with 
prejudice claim (3) on the grounds of no cause of action. 
STATEMENT OF FACTS 
1. With the exception of the facts surrounding the action 
brought against the Retirement Office as a third party in this 
case, the Retirement Office stipulates to the facts of the original 
action as presented by Defendants. 
2. The Retirement Office is statutorily mandated to keep the 
retirement systems funded on an actuarially sound basis. (Exhibit 
"B") 
3. The only funds received by the Retirement Office pursuant 
to House Bill 142 were those funds necessary to fund the increased 
[NICHOLS.4] *2 
retirement benefits made available under House Bill 142. No 
additional funds were received beyond this mandatory funding. 
(Exhibit "C") 
4. The amounts received by the Retirement Office were placed 
into the appropriate retirement fund to cover the payment of 
benefits to those members who met the House Bill 142 eligibility 
criteria. (Exhibit "C") 
5. The Retirement Office never received "savings" realized 
by Box Elder County School District by the implementation of House 
Bill 142 for placement into a special savings account in the 
Retirement Fund. (Exhibit "C") 
6. Plaintiff did not oppose the granting of Utah State 
Retirement Office's Motion for Summary Judgment and did not contest 
any of the facts set forth in USRF's Memorandum in Support of It's 
Motion for Summary Judgment. ("Exhibit "D") 
7. Indeed, in a motion before the Supreme Court, Plaintiff 
sought to remove the Retirement Office as Defendants. (Exhibit 
"E") 
SUMMARY OF ARGUMENT 
Pursuant to Utah Code Ann. § 49-l-203(1)(g), the Retirement 
Office is required by law to keep the Utah Retirement Systems 
funded on an actuarially sound basis. In essence, this means that 
each year the Retirement Office certifies the amount of money 
(usually expressed as a percentage of salary) needed to fund the 
current level of benefits offered by state statute. The Utah State 
Retirement Office does not play any role in the administration of 
locally negotiated benefits for educators. In 1987, through the 
passage of House Bill 142 ("H.B. 142"), the Legislature offered a 
[NICHOLS.4] 3 
new, enhanced benefit—a 2% formula per year of service to all 
retirees who met the statutorily established eligibility criteria. 
The role, administrative in nature, of the Retirement Office 
thus became threefold: 
1. To certify the cost of the new benefit to the 
Legislature, and to each employing unit participating in the state 
benefit plan; 
2. To receive the appropriate amounts from each employer 
and employee participating in the plan; and 
3. To disburse benefit payments to all members of the 
plan who met the eligibility criteria and elected to retire. 
At the outset of this controversy, the Retirement Office was 
not included as a party. This joinder was effectuated much later, 
never at the instigation of Nichols, and was based on the following 
theory proffered in Third Party Defendant Darrell White's and Box 
Elder County School District's Third Party Claim against the 
Retirement Office: 
"All 'savings' which were realized by Box Elder County School 
District and forwarded to the State Office of Education were 
transferred to the Retirement Office, and as the repository of that 
money, the Retirement Office may have liability to return that 
money to the retirees pursuant to a local school district 
contract." 
This theory is groundless. At best it represents a lack of 
understanding of the legal and fiduciary roles of the Retirement 
Office—at worst it is a blatant attempt to shift financial 
liability to the State Retirement Office for a local retirement 
[NICHOLS.4] 1 
program over which they did not or could not have any legal or 
administrative control. 
ARGUMENT 
POINT I 
THE RETIREMENT OFFICE INCORPORATES BY REFERENCE POINTS If AND 
II AND III OF THE BRIEF OF THIRD PARTY APPELLEES UTAH STATE 
OFFICE OF EDUCATION AND STATE OF UTAH. 
The Retirement Office hereby joins in Defendants' arguments 
against Plaintiff and urges this Court to rule in favor of the 
Defendants, thereby rendering moot the issues surrounding the 
"savings" generated by the school district. 
POINT II 
THE RETIREMENT OFFICE HAS NOT THE RECIPIENT OR CUSTODIAN 
OF SAVINGS ATTRIBUTABLE TO H.B. 142. 
The role of the Retirement Office was to certify the cost of 
the state's early retirement incentive in H.B. 142, receive the 
monies necessary to fund these benefits and then to disburse 
benefit payments to eligible recipients. It was not to act as a 
temporary or permanent repository for local district savings from 
H.B. 142. 
The Legislature decreed that "The State Office of Education 
and the employing unit [Box Elder] may not spend the savings until 
appropriated by the Legislature as provided by law." Utah Code 
Ann. § 49-3-802(4)(d). 
Therefore, the Legislature on one hand had provided for the 
expenditure of savings only with its own prior approval, and on the 
other hand had committed to expend the appropriate amount for the 
enhanced benefit and keep the Retirement System funded on an 
actuarially sound basis. 
[NICHOLS 4] § 
The Legislature could have provided for the expenditure of 
those savings anywhere in the Public School System, and they could 
have appropriated the necessary amount to the Retirement Office 
from any account or fund under its control. In the first year, 
"some" of the savings were required to be sent to the Retirement 
System as part of the total funding of the actuarially certified 
contribution rates. But in the future years, the Legislature 
allowed education savings to be used for other purposes, besides 
paying the costs associated with the retirement benefits under H.B. 
142, and still provided for the required payment to the Retirement 
Office through appropriations from other accounts and funds. As a 
matter of law, there are no "identifiable" savings that are part of 
the State Retirement Fund—only amounts that are the result of the 
appropriate contribution rates paid according to statute. 
CONCLUSION 
The Retirement Office is the trustee of the Utah State 
Retirement Fund. As such it receives payments to the Retirement 
Fund in the form of contributions from the employing units 
participating in the Utah State Retirement System. These 
contributions cover the costs of paying for the statutory benefits 
provided to employees of the employing units. Once the 
contributions are made, they become trust assets of the Retirement 
Fund to be used solely for the payment of the statutory benefits to 
members of the Utah State Retirement System. The amounts received 
by the Retirement Office pursuant to H.B. 142 were placed into the 
Retirement Fund to cover the payment of the benefits statutorily 
created by H.B. 142 to those members who met the eligibility 
criteria. The "savings" realized by Box Elder County School 
[NICHOLS.4] 6 
District by the implementation of H.B. 142 were not deposited, 
transferred, or given to the Retirement Office to be placed in the 
Retirement Fund—the Retirement Fund is not a bank or savings and 
loan where "savings" are placed. As explained above, what the 
Retirement Office did receive for placement in the Retirement Fund 
were the contributions necessary to fund the statutory benefit 
payments to Appellant and other members of the Retirement System 
who were eligible. 
Thereforef even if Plaintiff were to prevail, no monies could 
be taken from the Retirement Fund, without violating another 
mandate, that of keeping the retirement system funded on an 
actuarially sound basis. 
DATED this ^ y y day of November, 199,4. 
£A^ 
'Kevin A. Howard, Attorney for 
Utah State Retirement Board 
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ADDENDUM 
EXHIBIT A 
PUBLIC EMPLOYEES' NONCONTRIBUTORY RETIREMENT ACT 49-3-802 
49-3-802. Early retirement incentive — Eligibility for this 
early retirement plan — Calculation of benefit — 
Payment of costs of early retirement incentive — 
Savings to be appropriated by Legislature — Re-
strictions on reemployment. 
(1) Any member of this system may retire and receive the benefit allowed 
under Subsection (2) if the member meets the following requirements as of the 
effective date of retirement: 
(a) the member is eligible for retirement under Section 49-3-401, or 
otherwise has 25 years of service credit; 
(b) the member elects to forfeit any stipend for retirement offered by 
the employing unit; and 
(c) the member elects to retire from this system by applying for retire-
ment by the date established under Subsection (3)(a) or (3)(b). 
(2) A member who retires pursuant to Subsection (1) shall receive 2% of 
that member's final average salary for all years of service credit. No actuarial 
reduction may be applied to the benefit granted under this section. 
(3) In order to receive the benefit allowed by this section, a member shall 
submit an application to the retirement office as follows: 
(a) For state and school employees under level A, the application shall 
be filed by May 31,1987. The effective date of retirement shall then be set 
by the employee on the 1st or 16th day of July, August, or September, 
1987. If a level A employee elects to retire, the administrator or employer 
may request the employee to delay the effective date of retirement until a 
later date, but no later than June 30, 1988. If the employee agrees to 
delay the effective retirement date, the effective date shall be delayed, 
but no service credit may be accrued after the original effective date of 
retirement elected by the employee, and no salary earned after that effec-
tive date may be used in the calculation of the final average salary for 
determining the retirement benefit. 
(b) For political subdivisions under level B, the application shall be 
filed by September 30,1987. The effective date of retirement shall then be 
set by the employee on the 1st or 16th day of July, August, September, 
October, November, or December, 1987. 
(4) (a) The cost of providing the benefit under this section shall be funded 
in fiscal year 1987-88 by a supplemental appropriation in the 1988 Gen-
eral Session based on the retirement contribution rate increase estab-
lished by the consulting actuary and approved by the board. 
(b) The cost of providing the benefit under this section shall be funded 
beginning July 1, 1988, by means of an increase in the retirement contri-
bution rate established by the consulting actuary and approved by the 
board. 
(c) The rate increase under Subsections (a) and (b) shall be funded: 
(i) for state employees, by an appropriation from the account estab-
lished by the Division of Finance under Subsection (d), which is 
funded by savings derived from this early retirement incentive and a 
work force reduction; 
(ii) for school employees, by direct contributions from the employ-
ing unit, which may not be funded through an increase in the retire-
179 
49-3-802 PENSIONS 
ment contribution amount established in Title 53A, Chapter 17a, 
Minimum School Program Act; and 
(iii) for political subdivisions under level B, by direct contributions 
by the employing unit, 
(d) (i) Each year, any excess savings derived from this early retire-
ment incentive which are above the costs of funding the increase and 
the costs of paying insurance, sick leave, compensatory leave, and 
vacation leave under Subsections (c)(i) and (c)(ii) shall be reported to 
the Legislature and shall be appropriated as provided by law. 
(ii) In the case of Subsection (c)(i), the Division of Finance shall 
establish an account into which all savings derived from this early 
retirement incentive shall be deposited as the savings are realized. 
(iii) In the case of Subsection (c)(ii), the State Office of Education 
shall certify the amount of savings derived from this early retirement 
incentive. 
(iv) The State Office of Education and the employing unit may not 
spend the savings until appropriated by the Legislature as provided 
by law. 
(5) A member who retires under this section is subject to Section 49-1-505. 
(6) The retirement board may adopt rules to implement and administer this 
section. 
(7) The Legislative Auditor General shall perform an audit to ensure com-
pliance with this section. 
History: C. 1953, 49-3-802, enacted by L. 
1987, ch. 243, § 4; 1993, ch. 226, § 9. 
Amendment Notes. — The 1993 amend-
ment, effective July 1, 1993, corrected the cita-
tion in Subsection (4)(c)(ii); subdivided Subsec-
tion (4)(d), making a related change; substi-
tuted "is subject to Section 49-1-505" for "may 
not cancel the retirement and return to active 
employment with a unit covered by this system 
and continue to accrue service credit under this 
system" in Subsection (5); and made stylistic 
changes. 
CHAPTER 4 
PUBLIC SAFETY RETIREMENT ACT 
Section 
49-4-101. 
49-4-102. 
49-4-103. 
49-4-201. 
49-4-202. 
49-4-203. 
49-4-204. 
Part 1 
General Provisions 
Short title. 
Purpose. 
Definitions. 
Part 2 
The System and Fund 
Creation of system. 
Creation of trust fund. 
Eligibility for membership 
system. 
in the 
Participation of political subdivi-
sions — Requirements — 
nizations and agencies 
Orga-
sup-
Section 
49-4-205. 
49-4-301. 
ported by public funds — Ad-
mission — Withdrawal from 
system — Full participation in 
system. 
Exclusion of certain employees 
from coverage — Exception. 
Part 3 
Contributions 
Contributions — Two divisions — 
Election by employer to pay em-
ployee contributions — Ac-
counting for and vesting of 
member contributions — De-
ductions — Report. 
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49-1-203 PENSIONS 
(c) Each term expires on June 30 in the year of expiration. 
(9) The council shall designate one council member as chairman annually. 
(10) The council shall: 
(a) recommend benefits and policies for members of any system admin-
istered by the board to the board and to the Legislature; 
(b) recommend procedures and practices to improve the administration 
of the system and the public employee relations responsibilities of the 
board and office; 
(c) examine the record of all decisions affecting retirement benefits; 
(d) submit nominations to the board for the position of executive direc-
tor if that position is vacant; and 
(e) act upon all other duties assigned to it by the board. 
History: C. 1953, 49-1-202, enacted by L. Utah Retired School Employees' Association; 
1987, ch. 1, § 5; 1987, ch. 112, § 1; 1988, ch. and," and redesignated it as present Subsec-
102, § 1; 1991, ch. 214, § 1; 1992, ch. 157, § 1. tions (i) and (j); deleted former Subsection (j), 
Amendment Notes. — The 1991 amend- pertaining to appointment of two other merri-
ment, effective April 29, 1991, in Subsection bers by board; added Subsection (8) and redes-
(1) substituted "composed" for "comprised"; in ignated subsequent subsections accordingly; 
Subsection (3), substituted "advice and con-
 a n d m a d e r e l a t e d stylistic and punctuation 
sent for approval"; in the instruction Ian- chances 
f ^ o ? " Suht^Sn ( ? ) ' a f i "Be^ln^S July ^
 1 9 9 2 amendment, effective March 13, 
1 1991 and 13 ; rewrote former Subsechon
 x s u b s t i t u t e d "affecting retirement bene-
d), which read One member shall be a retired ~x „ ' „ ~. .. , ° , ~x „ . 0 , 
member selected alternately by the Utah Asso- f l * f o r M ^ e f n g e m P l o v e e ****** i n S e -
dation of Retired Public Employees and the t*0™* <10KC>-
49-1-203. Powers and duties of board. 
(1) The board shall: 
(a) appoint an executive director to administer the retirement office; 
(b) receive and act upon reports covering the operations of the systems, 
plans, programs, and funds administered by the retirement office; 
(c) ensure that the systems, plans, programs, and funds are adminis-
tered according to law; 
(d) sit as a board of appeal on any appeal filed by a member of a system, 
plan, or program or by a covered employer; 
(e) examine and approve an annual operating budget for the retire-
ment office; 
(f) serve as investment trustees of the retirement fund; 
(g) maintain, in conjunction with participating employers and mem-
bers, the systems, plans, and programs on an actuarially sound or ap-
proved basis, subject to the responsibility of the Legislature to adjust 
benefits and contribution rates when recommended by the board; 
(h) receive and act upon recommendations of the executive director; 
(i) recommend to the governor and Legislature any necessary or desir-
able changes in the statutes governing the systems, plans, and programs 
administered by the retirement office; 
(j) develop broad policy for the long-term operation of the various re-
tirement systems, plans, and programs and is granted broad discretion 
and power to perform its policymaking functions; 
(k) establish the compensation of the director and adopt compensation 
plans and policies based on market surveys for fiduciary and administra-
tive positions in the office; 
112 
UTAH STATE RETIREMENT ACT 49-1-204 
(1) regulate the duties of employing units and other public authorities 
which are imposed upon them by this chapter and specify the time, place, 
and manner in which contributions shall be withheld and paid, and ob-
tain any reports necessary for the administration of this chapter; 
(m) adopt rules consistent with this chapter for the management of the 
systems, plans, and programs in order to carry out the purposes of this 
chapter, and perform all other acts necessary for the administration of the 
retirement systems, plans, and programs; 
(n) comply with the procedures and requirements of Title 63, Chapter 
46b, Administrative Procedures Act, in its adjudicative proceedings; 
(0) shall otherwise exercise the powers and perform the duties con-
ferred on it by this chapter; and 
(p) provide for audits of the retirement system. 
(2) The board may: 
(a) subpoena witnesses and compel their attendance to testify before it, 
for which purpose each member and the secretary of the board may ad-
minister oaths and affirmations to witnesses and others transacting busi-
ness of the retirement system; 
(b) establish membership councils to advise the board and the director 
on policies affecting members of any system administered by the board 
and may pay the travel expenses of members who attend council meet-
ings; and 
(c) sue and be sued in its own name. 
History: C. 1953, 49-1-203, enacted by L. trative Procedures Act" in Subsection (l)(n), 
1987, ch. 1, § 6; 1987, ch. 161, § 148; 1988, added Subsection (l)(p) and made related 
ch. 179, § 1; 1989, ch. 81, § 2; 1990, ch. 153, changes, and deleted a comma in Subsection 
§ 2. (2)(b). 
Amendment Notes. — The 1990 amend- Cross-References. — Social Security bene-
ment, effective March 9, 1990, added the Ian-
 f l t s f o r p u b l i c employees, Title 67, Chapter 11. 
guage beginning "and adopt compensation State retirement office, creation, § 49-1-201. 
plans in Subsection (l)(k), inserted Adminis-
NOTES TO DECISIONS 
Public meetings. Utah State Retirement Bd., 757 P.2d 882 
The Open and Public Meetings Act is not (Utah Ct. App. 1988), affd, 783 P.2d 540 (Utah 
applicable to the retirement board. Ellis v. 1989). 
COLLATERAL REFERENCES 
C.J.S. — 81A C.J.S. States § 112. 
Key Numbers. — States &=> 64.1. 
49-1-204. Powers and duties of executive director. 
The executive director shall: 
(1) act as the executive officer of the board and the retirement office; 
(2) administer the various acts, systems, plans, programs, and func-
tions assigned to the board or office; 
(3) develop and promulgate, with the approval of the board, adminis-
trative rules which are within the authority granted by this title, in the 
administration of the various retirement systems, plans, and programs; 
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EXHIBIT C 
KEVIN A. HOWARD [4343] 
Attorney for Defendant 
Utah State Retirement Office 
540 East 200 South 
Salt Lake City, Utah 84102 
Telephone: 801-366-7471 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT 
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH 
CARROLL C. NICHOLS, 
Plaintiff, 
vs. 
DARRELL WHITE, as Superintendent 
of Box Elder School District, BOX 
ELDER COUNTY SCHOOL DISTRICT, 
UTAH STATE OFFICE OF EDUCATION, 
UTAH STATE RETIREMENT OFFICE and 
STATE OF UTAH, 
Defendants. 
MEMORANDUM IN SUPPORT OF 
DEFENDANT UTAH STATE 
RETIREMENT OFFICE'S MOTION 
FOR SUMMARY JUDGMENT 
Civil No. 900000542 
Judge Clinton Judkins 
Comes now Defendant, Utah State Retirement Office (hereinafter 
referred to as "Defendant USRO'1 and/or the "Retirement Office"), by 
and through counsel, and hereby submits the following Memorandum in 
Support of Defendant Utah State Retirement Office's Motion for 
Summary Judgment. 
A motion for summary judgment is appropriate when the 
pleadings, depositions, affidavits and admissions show there is no 
genuine issue of material fact and that even when the facts are 
viewed in the light most favorable to the party opposing the 
motion, the moving party is entitled to judgment as a matter of 
law. 
BACKGROUND INFORMATION 
The Retirement Office is required by law to keep the Utah 
Retirement Systems funded on an actuarially sound basis. In 
essence, this means that each year the Retirement Office certifies 
the amount of money (usually expressed as a percentage of salary) 
needed to fund the current level of benefits offered by state 
statute. The Utah State Retirement Office does not play any role 
in the administration of locally negotiated benefits for educators. 
In 1987, through the passage of House Bill 142 ("H.B. 142"), the 
Legislature offered a new, enhanced benefit--a 2% formula per year 
service to all retirees who met the statutorily established 
eligibility criteria. 
The role, administrative in nature, of the Retirement Office 
thus became threefold: 
1. To certify the cost of the new benefit to the 
Legislature, and to each employing unit participating in the 
state benefit plan; 
2 . To receive the appropriate amounts from each employer 
and employee participating in the plan; and 
3. To disburse benefit payments to all members of the 
plan who met the eligibility criteria and elected to retire. 
At the outset of this controversy, the Retirement Office was 
not included as a party defendant. This joinder was effectuated 
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much later, never at the instigation of Plaintiffs, and was based 
on two theories proffered in Defendants Darrell White's and Box 
Elder County School District's Claim against the Retirement Office: 
1. The Retirement Office staff and/or officials were 
somehow involved in the dissemination or adoption of standards 
and criteria governing "stipends" and other "locally 
negotiated" retirement benefits; and 
2. All "savings" which were realized by Box Elder County 
School District and forwarded to the State Office of Education 
were transferred to the Retirement Office, and as the 
repository of that money, the Retirement Office may have 
liability to return that money to the retirees pursuant to a 
local school district contract. 
Both of these theories are groundless. At best they represent 
a lack of understanding of the legal and fiduciary roles of the 
Retirement Office--at worst they are blatant attempts to shift 
financial liability to the State Retirement Office for a local 
retirement program over which they did not or could not have any 
legal or administrative control. 
ARGUMENT I 
THE RETIREMENT OFFICE WAS IN NO WAY RESPONSIBLE FOR OR 
MADE ANY REPRESENTATIONS AS TO THE NATURE OR DEFINITION 
OF A "STIPEND" OR OTHER "LOCALLY NEGOTIATED" RETIREMENT 
BENEFITS, 
The Retirement Office agrees with the Statement of Facts set 
forth in Defendant Utah State Office of Education's Memorandum in 
Support of Defendant Utah State Office of Education's Motion for 
Summary Judgment (a copy of which is hereto attached) and joins in 
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the arguments based on its rational in Support of Defendant Utah 
State Retirement Office1s Motion for Summary Judgment. 
ARGUMENT II 
THE RETIREMENT OFFICE WAS NOT THE RECIPIENT OR CUSTODIAN 
OF SAVINGS ATTRIBUTABLE TO H.B. 142. 
As indicated above, the role of the Retirement Office was to 
certify the cost of the statefs early retirement incentive in H.B. 
142, receive the monies necessary to fund these benefits and then 
to disburse benefit payments to eligible recipients. It was not to 
regulate locally negotiated retirement benefits or act as a 
temporary or permanent repository for local district savings from 
H.B. 142. 
As reported by the Legislative Auditor- General in three 
different reports detailing school district compliance with the 
intent of H.B. 142, the Retirement Office indicated the cost of 
implementing the benefits in H.B. 142 and the school districts and 
State Office of Education reported the savings attributed to that 
program. The Retirement Board estimated a total first year cost of 
$12.4 million to implement the new benefits in H.B. 142 for all 
educational state employees. The actual reported savings were 
$14.63 million from Public Education alone (in addition to $5.1 
million from the state). 
Therefore, it seems logical to assume that not all savings 
were forwarded to the Retirement Office. 
Neither should they have been forwarded to the Retirement 
Office in this first year, or subsequent years. The Legislature 
itself decreed that "neither the State Office of Education nor the 
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employing unit [Box Elder] may spend the savings until appropriated 
by the Legislature as provided by law.11 U.C.A. § 49-3-802(4) (d) . 
Therefore, the Legislature on one hand had provided for the 
expenditure of savings only with its own prior approval, and on the 
other hand had committed to expend $12.4 million to keep the 
Retirement System funded on an actuarially sound basis. 
The Legislature could have provided for the expenditure of 
those savings anywhere in the Public School System, and they could 
have appropriated the $12.4 million to the Retirement Office from 
any account or fund under its control. In the first year, "some" 
of the savings were required to be sent to the Retirement System as 
part of the total funding of the actuarially certified contribution 
rates. But in the future years, the Legislature allowed education 
savings to be used for other purposes, besides paying the costs 
associated with the retirement benefits under H.B. 142, and still 
provided for the required payment to the Retirement Office through 
appropriations from other accounts and funds. As a matter of law, 
there are no "identifiable" savings that are part of the State 
Retirement Fund--only amounts that are the result of the 
appropriate contribution rates paid according to statute. 
CONCLUSION 
The Retirement Office is the trustee of the Utah State 
Retirement Fund. As such it receives payments to the Retirement 
Fund in the form of contributions from the employing units 
participating in the Utah State Retirement System. These 
contributions cover the costs of paying for the statutory benefits 
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provided to employees of the employing units. Once the 
contributions are made, they become trust assets of the Retirement 
Fund to be used solely for the payment of the statutory benefits to 
members of the Utah State Retirement System. The amounts received 
by the Retirement Office pursuant to H.B. 142 were placed into the 
Retirement Fund to cover the payment of the benefits statutorily 
created by H.B. 142 to those members who met the eligibility 
criteria. The "savings" realized by Box Elder County School 
District by the implementation of H.B. 142 were not deposited, 
transferred or given to the Retirement Office to be placed in the 
Retirement Fund--the Retirement Fund is not a bank or savings and 
loan where "savings" are placed. As explained above, what the 
Retirement Office did receive for placement in the Retirement Fund 
were the contributions necessary to fund the statutory benefit 
payments to Plaintiffs1 and other members of the Retirement System 
who were eligible. The Utah State Retirement Office is thus 
entitled to summary judgment as a matter of law and hereby seeks 
that determination by the Court. 
DATED this cr day of August 2, 1993. 
Kevin A. Howard, Attorney for 
Utah State Retirement Board 
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the 
foregoing Memorandum in Support of Defendant Utah State Retirement 
Office's Motion for Summary Judgment by first-class mail, postage 
prepaid, addressed as follows: 
Robert B. Hansen 
Attorney for Plaintiff 
838 - 18th Avenue 
Salt Lake City, UT 84103 
Reed Hadfield 
MANN, HADFIELD & THORNE 
Attorneys for Box Elder School District 
98 North Main Street 
Brigham City, UT 84302-0876 
John S. McAllister 
Assistant Attorney General 
Attorneys for Third Party Defendants 
1100 Beneficial Life Tower 
36 South State 
Salt Lake City, UT 84111 
Thorn D. Roberts 
Assistant Attorney General 
Attorney for State of Utah 
236 State Capitol 
Salt Lake City, UT 84114 
DATED this Js day of August, 1993. 
-f^ Q-fty-A 
[Nichols.2] 
[Nichols 2 Memorandum, Page 7 
EXHIBIT D 
ROBERT B. HANSEN (1344) 
Attorney for Plaintiff 
838 18th Avenue 
Salt Lake City, Utah 84103 
Telephone: (801) 322-1796 
IN THE FIRST DISTRICT COURT 
BOX ELDER COUNTY, STATE OF UTAH 
CARROLL C. NICHOLS, 
Plaintiff 
vs. 
DARRELL WHITE, as Superintendent 
of Box Elder School District, BOX ELDER 
COUNTY SCHOOL DISTRICT, UTAH STATE 
OFFICE OF EDUCATION, UTAH STATE 
RETIREMENT OFFICE and STATE OF UTAH, 
Defendants. 
RESPONSE TO MEMORANDUM 
IN SUPPORT OF DEFENDANT 
UTAH STATE RETIREMENT 
OFFICE'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 900000542 
Judge Clinton Judkins 
Comes now the plaintiff and responds to the Memorandum referred to above as follows: 
1. Plaintiff has never asserted any claim against the Utah State Retirement Office. 
2. Plaintiff can not confirm or refute any of the facts set forth in the subject 
memorandum but accept them as being true for purpose of the subject motion. 
3. Plaintiff does not oppose the granting of the subject motion. 
Dated this 13th day of September, 1993. 
^hL^r9>% N-*wu~-> 
Robert B. Hansen 
EXHIBIT E 
Robert B. Hansen #1344 
Attorney for Appellant 
838 - 18th Avenue 
Salt Lake City, Utah 84103 
Telephone: (801) 322-1796 
UTAH SUPREME COURT 
CARROLL C. NICHOLS, 
Appellant, 
v. 
BOX ELDER BOARD OF 
EDUCATION, BOX ELDER 
COUNTY SCHOOL DISTRICT, 
and DARRELL K. WHITE, 
Super intendent, 
Appellees, 
UTAH STATE OFFICE OF 
EDUCATION, UTAH STATE 
RETIREMENT OFFICE AND 
STATE OF UTAH, 
Third Party 
Appellees. 
MEMORANDUM OF POINTS 
AND AUTHORITIES IN 
SUPPORT OF MOTION TO 
DISMISS THIRD PARTY 
DEFENDANT APPELLANTS 
OR IN THE ALTERNATIVE 
REQUIRE A SINGLE 
BRIEF BY APPELLEES 
Case No, 94-0231 
(1) STATEMENT OF RELIEF SOUGHT 
Set forth in motion referred to above. 
(2) FACTUAL GROUNDS 
1. This is an appeal from the granting of Motions for 
Summary Judgments filed by each of the four parties to this 
lawsuit. 
2. The aforesaid judgments relate only to the Third 
Claim (Unjust Enrichment) set forth in Appellant's Second Amended 
Complaint. A copy of that Complaint is attached and incorporated 
herein by this reference. 
3. The aforesaid Complaint in its Third Claim seeks no 
relief against any parties except the original Defendants because 
Appellant did not work for anyone but the School District Defendant 
and his services to that district are the basis for this claim. 
4. The Third Party Defendants were brought into this 
lawsuit by the original Defendants because there was a statutory 
basis for the subject school district requiring the State 
Defendants, or some of them, to pay any sums found payable to 
Plaintiff by virtue of a state statute under which the Plaintiff 
took early retirement. 
5. The statute referred to above, commonly referred to 
as H.B. 142, since it was not a permanent law but only a so-called 
"window of opportunity" to induce early retirement, was central to 
Plaintiff's First and Second Claims. 
6. The aforesaid statute is not involved in any way 
with the Third Claim, which is the only claim involved in this 
Appeal and thus Third Party Defendants have no cross action. 
7. Before this Appeal was taken counsel for Appellant 
requested of all Defendants a Stipulation to Dismiss all Third 
Party Defendants (see copies of correspondence attached-—only one 
replied). 
8. It would be more costly for all parties concerned 
to have Four Party Defendants and it gives the Defendants an unfair 
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advantage to be able to support and fortify each other's arguments 
when there are really, at this point, only two parties (treating 
all Box Elder County Defendants as one). 
AUTHORITIES 
Rule 13(f) U.R.C.P. governs cross claims. It permits "as a 
cross claim any claim by one party against a co-party arising out 
of the transaction or occurrence that is on subject matter of 
either the original action or . . . (two exceptions not germane to 
this case). 
Rule 1 U.R.C.P. states that all rules in all courts-"shall be 
liberally construed to secure the just , speedy and inexpensive 
determination of every action." (underscoring added) 
Rule 24(h) Utah R. App. P. allows a single brief to aid 
multiple parties. It reads, inter alia "any number may join in a 
single brief." 
ARGUMENT 
The granting of the subject Motion in this case will further 
all three objectives set forth in the rule last cited whether the 
grant is of the primary motion or the alternative. The rule as to 
the single brief should be available for benefit of single parties 
as well as for multiple parties without doing violence to the 
trainers' intent. 
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CONCLUSION 
Appellant's Motion should be granted 
DATED this 17th day of August, 1994, 
Robert B. Hansen 
Attorney for Appellant 
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CERTIFICATE OF SERVICE BY MAIL 
I, Robert B. Hansen, certify that on the / iZ^tlay of August, 
1994, I served a copy of the foregoing MEMORANDUM upon the 
following counsel for all Appellees in this matter by mailing to 
them, by first class mail with sufficient postage prepaid, to the 
following at their respective addresses: 
Reed W. Hadfield 
Attorneys for Defendants and Third Party Plaintiffs 
MANN, HADFIELD & THORNE 
P.O. Box 876 
Brigham City, Utah 84302-0876 
John S. McAllister 
Assistant Attorney General 
Attorney for Third Party Defendants 
50 South Main Street #1300 
Salt Lake City, Utah 84101 
Kevin A. Howard 
Attorneys for Utah State Retirement Board 
540 East Second South 
Salt Lake City, Utah 84102 
Thomas D. Roberts 
Assistant Attorney General 
Attorney for State of Utah 
236 State Capitol 
Salt Lake City, Utah 84114 
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